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UNITED STATES CIRCUIT COURT OF APPEALS

For the Ninth Circuit

SOUTHERN PACIFIC COM-

PANY, a Corporation,

Plaintiff in Error,

vs.

ROBERT M. P.URCH,

Defendant in Error.

Brief of Plaintiff in Error.

THE CASE.

As shown l)y tlie transcript of record on ap-

])eal. this acti(^n was originally commenced In- the

defendant in error in tlie Fifth Judicial District

Court of the State of Xevada, Humholdt County,

and was thereafter regularly removed to the Cir-

cuit Court of the United States. Xinth Circuit,

District of Xevada, where after demurrer inter-



posed and (>\-cMTiiled. the case came on regularl\

for trial l^elore a jury.

'I'lie defendant in error had been a yard switch-

man at W'innemuccc'i, Nevada, in the employment

of plaintiff in error, and bases his cause of action

upon the alleg^ation that during his employment

plaintiff in error had maintained at the place of

his empkn-ment a defective switch-stand . situate

too close to the tracks of his employer to make

the place of his employment a safe place in which

to work. He further allesfed that the switch-

stand was defective in that the jM-ongs thereof

were bent and that the switch-stand itself was in-

clined towards one of the tracks so as not to leave

a safe amount of room for a passage by the same.

He further alleged as an essential part of his

complaint that at two definite times shortly be

fore the sustainment of his injuries, he had com-

plained to plaintiff in error of the alleged defect-

ive and dangerous condition of the switch-stand,

and that ui)on such complaints he was promised

that the same would be repaired, and that in com-

pliance with said promises, and. in reliance there-

on, he continued in the employment of plaintiff'

in error until the sustainment of his injuries on

the 26th day of October, 1903.

He sought in his complaint to recover from

plaintiff" in error as damages on account of his

injuries the sum of $26,700.00. In its answer.



l)laintilT in error denied all alle^'ations of inipiiled

negligence to it in the maintenance of said

switch-stand, and also denied any dangerons lo-

cation of said switch-stand, defect therein, prom-

ise to repair the same, or reliance upon promises

to re])air the same 1)}' defendant in error. Upon

trial had, the jury awarded to defendant in error

damages in the sum of $18,000.00, upon which,

judgment was regularly entered in his favor.

Thereafter ])laintifif in error moved for a new

trial, which motion was denied hv the trial Court,

and thereupon this writ of error was prosecuted

to this Court.

I.

The crucial points to he determined upon this

appeal is whether the Court erred in admitting

over the objection of defendant the evidence of

William Fridley relative to the scope of his au-

thority as. a yardmaster, and the instruction of

the Court leaving to the jury the right to. deter-

mine as a question of fact whether Fridley as act-

ing yardmaster had the power or authority to

make re])airs and to Ijind the compan\- hy a prom-

ise that he would do so. These points are prop-

erly specified in the assignment of errors as sub-

divisions "1" and "II." To these points plaintiti'

in error addresses itself in tlie main.
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l'\in(l:inientally an employe who exposes him-

self U) a danj^er of whieh he has knowledjT^e is pre-

sumed to assume \yhate\'er risks are reasonahly

incident lo his conduct in the course of his em-

ployment.

Soutiicni Pacific Coiiipany \'S. Sclcv, 152

U. S. 145.

Bohii Alfi^. Coiupanx vs. Ericksoii, 55

Fed. 943.

Chesapeake & O. R\. Co. \'s. Hciincsscv.

96Fed. 713—38C. C. C. 307.

J J 'est vs. Southern Pacific Company, 85
• Fed. 392—29 CCA. 219.

Xavlor vs. .V. V. C. & H. R. Co., 33 Fed.
"
801.

• Brooks vs. Nortiicru Pacific R\. Co., 47
Fed. 687.

Tt is admitted that under the great weight of

authority, including the decision of the Supreme

Court of the United States in the case of Hough

vs. Railway Company, 100 U. S. 215, if an em-

ployer in response to a complaint of an employe

that machinery or appliances are defective and

dangerous has promised the employe that he will

repair the same, and that if there1:)y the employe

is induced to continue his empIo}iiient, and while

so employed is injured within such time as he

could have reasonahly expected the master to

make the repairs, he cannot he charged with an

assumption of the risk of danger.

This immunity from risk, however, is an ex-



ception to the established rule of an assumption
of risk, and should satisfactorilx- he proven hy a

lair preponderance of evidence before such prom-
ise of the employer can be successfully invoked 1)\-

the employe.

Parody vs. C/uca<ro M. & St. I\ Ry Co
15 Fed. 205.

Ehmckc vs. Porter, 45 Minn. 338.
Chesapeake O.&S. W. Co. vs. MeDozvell

24 S. W. 607.
Wilson vs. Railroad Comhanw i7 Minn

Z26.

Jones vs. File Co., 42 Atl. 509.
Brezver vs. Ry. Co., 97 Tenn. 615.
Breig vs. Ry. Co., 98 Mich. 222.
Shoivalter vs. Fairbanks C^o..'88 Wis. 376.
Szveeny vs. Envelope Co., 101 N V 520
Cole vs. Ry. Co., 71 Wis. 114.
Ft. Wayne Ry. Co. vs. Gildersleeve 2>i

Mich. 133.

Burroughs on Negligenee, par. 47.
Bailey on Master's Liability for Injury to

Servant, p. 208.

That the Court erred to the serious prejudice
of the rights of plaintiff in error in admittino-

over its objections the evidence of William Frid-
ley as specified hi the first assig-nment of error
is clearly apparent from an insi)ection of the

transcript of record on appeal.

The defendant in error himself testified as fol-

lows :

"Q. \\'hat did you say to .Mr. Fridley at the
time?



A. I said, '1)111, there is a switch up there at

Xo. 1 track that is not safe, that needs fixine^.'

O. Is that all you said?

A. 'It is dangerous and soniebod\- will ^er

hurt on it,' I believe, as near as T can renienil^er.

Q. And as nearly as you can remember is thai

all that you said to Mr. h'ridley?

A. I believe so.

O. Did you say anything to him about the

lamp prongs being bent ?

A. No, I didn't describe the nature of the de-

fect at all.

O. Did you say anything to him about the

switch-stand being too close to the track?

A. Well, I don't remember v^hether I said it

was too close, I might have.

O. Did you point out or indicate to him any

defects whatever, except to express to him your

f^pinion it was dangerous and ought to be fixed?

A. Xo, sir; I didn't point out no defect to him

as he was finishing his report, and he was busy at

his desk there, and not to interrupt him and to

delay his work, T just told him that switch was

not safe up there, was in a bad condition, and

would hurt somebody if it wasn't fixed."

(Transcript of Record, pages <*^4 and 85.)

Previously on his direct examination he had

testified as follows

:

"O. \\'hat did vou sav to Mr. Fridlev?
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A. I says, *l>iir—\vc called him by his first

name, which is common amongst us employees

—

'that switch up there at No. 1 track, on the cut-

off, is in bad shape and ought to be fixed; some-

body will get hurt on it.' 'Well,' he says, 'I will

report it and see that it is fixed.'
"

(/rranscri])t of Record, pages 66 and 67.)

ll will be observed that according to the testi-

mony cited, of defendant in error, he neither re-

quested a promise that the switch-stand should be

repaired nor was any such promise made to him

by Mr. Fridley. The entire effect of the conver-

sation had with Mr. Fridley was merely a casual

remark that a switch-stand was in a bad fix and

a response to the effect that it would be reported

and fixed. No testimony upon the part of de-

fendant in error was to the eft'ect that Mr. Frid-

ley had the authority to cause repairs to be made.

Unless Mr. Fridley had authority to order and

have such repairs made, he could not bind the

company by any promise; then if the language

employed by him at the time can be construed

into, a promise which would bind the common

master, all the authorities are to the eft"ect that a

promise to repair in order to be sufficient to re-

lieve the i)romisee from assumption of risk must

be given either l)y the master himself, or by some

agent authorized to make it in his behalf.

It should be noted that the defendant in error
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had previously been interrog-ated by his counsel

as to whether Mr. Kridley had authority to order

repairs to be made.

"O. Docs he have the authority to order re-

pairs?

A. Yes sir.

Mr. SummErkiELd.—I object to that, if the

Court please, upon the ground that the testimony

sought to be elicited is not competent, that the

use of the word 'authority' involves the opinion

of the witness.

The Court.—State what he did.

(Transcript of Record, page 63.)

And again defendant in error testified as fol-

lows :

"0. You say that you know of your own

kno\vledo-e that Mr. Fridley had ordered repairs

and that they had been made ?

A. No, sir, not Mr. Fridley.

O. I understood you to say that?

A. Xo sir, Mr. Kitto.

Q. Oh, Mr. Kitto?

A. Yes sir.

Q. [/'V//, do you kuozi' wJicfhcr Mr. Fridley

Jiad ever ordered repairs and tliaf fJicy had been

niade.^

A. / don't know a eireunisfanee idiere Mr.

Fridley did.

O. Don't vou know, as a matter of fact, that



all llic }ar(linaster ever did there was to make a

report eiliicr lo Mr. Riley, the track foreman, or

to Mr. Kitto, the station agent, and that they

were the only men there who had the right to

order and ha\-e rei)airs made?

A. Well, that is, 1 understand it constitutes

or is the order in making my report to the yard-

master, my re])ort to him, he being my superior,

the next one in authority above me, I rei)ort to

him and he makes his authority report to his su-

l)erior or the man in authority over him, the

proper party for making these repairs: that, as I

understand it, is ordering repairs made.

O. Vou did not understand, did you, Mr.

Burch, when you spoke to Mr. Fridley about thai

that he himself promised that that would be fixed,

and that he had the power or right or authoritv

to order any repairs made, did you?

A. I understood by my making mv rc])ort to.

him that he would make his rci)ort to the man in

authority to make those repairs, as I had no right

and it wasn't the custom to go to anybodv else

other than my sui)erior above me.

O. Didn't \(ni have a right to go to Mr.

Kitto?

A. Kxactly, but while he was the man, the

one I was working directly under, received un-

orders to go around in the \ard and do the work,

he was the man that T looked to for mv safetv and
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for niakinii" my reports to, and he was tlie ni.in I

was responsible lo for ni\- acts and tlie handling

of the work.

O. Well, that was Mr. Kitto?

A, .\nd the yardniaster.

O. Mr. Fridley?

A. ^'es, sir, or whoever it would be at the

time we were working.

0. Your iiiidcrsfandiui:^ was that lie icouUf

report if to some one else who did have tlie right/

A. Yes sir.

(Transcript of Record, pages 90, 91 and 92.)

The foregoing citations from the testimony of

defendant in error, we submit fairly and compre

hensively eml^irace all of his testimony upon the

cjuestion as to whether or not aii express promise,

or tlie equii'oleiit thereof, was made to him 1)>-

Mr. Fridley, the temporarily acting yardniaster,

that the switch-stand would be re])aired, and

whether or not ]Mr. Fridley had the authority to

order the same to be repaired, or a sufficient scope

of authority in the premises lo bind the plaintiff

in error by ascribing to it a promise to the de-

fendant in error that the same would be repaired.

It would seem from this testimony that it is

utterly unworthy to receive serious consideration

as testimony authorizing a promise by plaintiff

in error, or to establish authority from the party
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claiming- to have made such promise to hind the
common master. The utmost that can he as-
crihed to this testimony is tliat it merely consisted
of an ohservation made hy defendant in error to
the effect that the switch-stand was not in a
satisfactory condition and a resj^onse thereto that
tlie temporarily acting yardmaster would report
it to the proper authority for fixing if required.
If this is a correct conclusion, the defendant's in
error oxvn testimony negatives a promise upon
which he relied, and, as will be hereafter shown,
liis testimony is not aided by tliat of Mr. Fridley'
the only other witness who testified in his behalf
upon the ])articular point to which the attention
of the Court is directed at this time.

Let it constantly be borne in mind that in order
for a servant to successfully invoke non-assump-
tion of risk because of a promise upon the part
of the master to repair a defect, it must satisfac-
torily be shown that such promise was not only,
made within the scope of authoritv, but that al^o
1' iinist she shown that the servant was thereby
imhieed to eontinue in the master's emphiyment.

Shozcalter \s. Fairbanks Co., NS Wis. 3/6.
Le-ci'is vs. Railway Company. 153 Mass
/o.

It therefore appearing that no testimony of the
defendant in error could reasonably be construed
as ascril)ing to plaintiff in error' a i)romise to
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repair, ihc Court's allcntion is directed to the

re])orted testimony of the temporarily acting'

yardmaster, Mr. Fridley, and to wluch plaintiff

in error objected.

U])on his direct examination, JMr. Fridley testi-

fied as follows:

"Q. Do you remember during- the month of

October of any complaints being made to you

about this west switch-stand heretofore referred

to?

A. I do.

O. Do yQU remember about when that com-

l)laint was made to you ?

A. Jt was a very short time prior to ni}' dis-

missal there.

O. When was your dismissal?

A. J think, as near as I can recall, it was the

25th day of October; that was the last day [

worked; it was on the 26th, you might say, I was

discharged.

Q. Do you know who made that complaint to

you ?

A. To the best of my knowledge, I do.

O. Who?
A. Air. Burch.

O. \\'hat was that complaint ?

A. In regard to the switch leaning, being too

close for safety to pass between moving cars, or

it was too close to pass between moving cars, or
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it Avas too close to pass between cars standing*.

O. On what account?

A. I cannot say what caused it, more tlian, to
I lie best of my recollection, there was one thin^r
tliat caused it to lean, was cars passing- over thi^'s

-switch-hlock that supported the stand would nat-
urally send the center of the block down or the
ties, some people call it, that would naturally
cause the stand to lean in; however, the pror-s
went bent, the prongs that supports the lamp

/^

Q. Did you order the switch-stand to l)e
fixed?

A. No, sir.

Q. \\\v didn't you?

A. Well, I suppose I was like the balance of
railroad men. I neglected to do so; it was no dif-

ference on my part, as far as I was concerned; a
man in the railroad business has lots bf trouble
without looking for any.

(Transcript of record, pages 144 and 145.)

Upon Cross-Examixatiox. he further testi-

fied as follows

:

Q. Did you ever order any repairs or have
any repairs made during the live or six days?

A. No, sir.

Q. Did any one ever authorize you to do it ?

A. No, sir, not entirely; I understood that.
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Q. Why did you testify then that you had

autliority to order repairs?

A. Because T cHchi't have any •occasion to,

necessarily, nothing- hut what T could get out of.

O. Who did \'ou ever get any such under-

standing from whatever, that you had ,any au-

thority ?

A. I understood my duties as yardmaster.

O. Who did you get that understanding

from ? you say \ou understood it ; now I want to

know who from?

A. Well, I didn't get it from am'body in par-

ticular at all, no more than I was told to fill the

position, and I had seen others filling that posi-

tion and naturally would know the duties of a

yardmaster. or I would not have taken it; I would

have inquired or asked for information if Ididn't

know.

O. As a matter of fact, no one whomsoever,

connected with the Southern Pacific Company,

ever in any respect, in writing or verbally, or

otherwise, ever told you that }-ou had anv right

to do anything of the kind: now, isn't that true?

A. Xo, sir."

ft

(Again.)

"O. That is not what J want to know at all.

\'ou say that you understood that you did have

tlie riirht; vou stated that vou had never done
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it, l)ul you understood you had the riglit ; I want

to know now if you c\ct had a letter, or if any man

whomsoever connected with tlie company, ever

told you that }-ou had authority to order any re-

l)airs made whatever?

A. I never had any letter, and nobody came

to me and specified anything- of the kind."

(Transcript of Record, pages 147. 14<S and

149.)

Upon Redirect Examination. Mr. Fridley

testified as follows, omitting- part of pages

cited intervening not pertinent to tlie point under

consideration, o\er the objection of plaintiff in

error

:

"O. Just one further question I forgot. What
did you say to ]\Ir. Burch when he spoke to you

about its being out of order ?

A. As near as I can rememl3er, that I would

have it fixed.

Mr. SummErkiELD.—Wait a minute. I ob-

ject, may it please the Court, upon the ground

that evidence tending to show a promise upon

that part of a master upon the complaint of an

employe must be made to some one having the

authority to make the repairs, if that promise is

relied upon ; and that it is already shown by Mr.

Fridley's own testimony that he had no authority

in that respect. If counsel opposes this position.
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\vc have aiitlioritics at hand to support it.

Mr. Henderson.— I will withdraw that (|iies-

tion for a minute and ask a few other f|ues-

tions, and 1 will ar{:;ue the ohjection that is made

after I ask another question."

"Q. While you were working under a yard-

niasier, yOU knew what the yardmaster's duties

were, did you not, by observation ?

A. Certainly did.

O. And have you seen yardmasters give or-

ders for repairs?

A. Yes, sir, to the best of my recollection, F

have seen such things as that.

Q. \Mien you assumed the yardmaster's

duties there, wasn't that one of your duties?

A. Tt certainly was.

Mr. SuMMERFiELD.—Wait a minute.

The Court.—Whether you were authorized

by this company. As I understood this witness,

he testified that he never was authorized by this

company, nc\er had any orders; never had any

authority, and what his knowledge consisted of,

was the fact that he had seen other men in that

place do these things. That is hardly enough.

Mr. d ENDERSOX.—]\[r. Fridley, when you

were appointed as yardmaster there, did they tell

you what your duties were?

A. No, sir.

O. Did anybody give you any directions?
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A. Did not, any more than I ^ot rcj^i'ular or-

ders that nii^ht come in tlic way with any yard-

master, might be perhaps the man that was regu-

larly in this place; I got the same orders that he

might have, tliere might he some special work to

do, something to that effect; at one particular

time Mr. Kitto told me, and he used to tell me at

different times, if any railroad men came to hire

them, or that they did not want any, or to that

effect ; that was about the only express orders.

O. Vou never had any specific instructions as

to what your duties were out there in the yard?

A. Xo, sir.

Q. And you assumed the duties there that you

had seen other men assume?

A. Ves, sir."

(Again.)

"Q. Xow T will ask you the question, what

did you say to 'Sir. Tiurch when he made com-

plaint to you a])out this switch-stand?

Mr. SummivRField.— 1 renew my o])iection

under the testimony at the present time, and

under the witness' own admissions; it has not

been shown that he had the authority to make,

or to order to be made, repairs, and that that is

incumbent, under the law, in order to invoke the

rule of assumption of risk by reason of the mas-

ter's having promised to make repairs of a dan-
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i;crous character, llial llic reports must 1)e made

lo a person aiitliorized to make those repairs, and

that the testimony of this witness indicates no

such authority as at present is sought to be

shown.

Mr. Henderson.—On cross-examination this

witness testified that he nev^er received any writ-

ten instructions, or any verl)al instructions to

order repairs made; I will admit that; but he

further testified it was the custom in that yard

for yardmasters to do it, and that if it had been

necessar)' ^vhi]e he was yardmaster that he would

have given that order. Your Honor can see im-

mediately that supposing there is a broken rail,

and he goes out as yardmaster and sees it, would

not it be his duty—and I do not think they have

a witness on the other side who will testify it

would not—to go to the foreman of the track

gang, who made the repairs, and have it done im-

mediately? Would he have to go to Mr. Kitto

two miles away and ha\'e Mr. Kitto send word up

to have it done, and have a passenger train come

in in the nieantime and be derailed? I think

\\e have pro^'en what the custom was in that yard,

and it is up to them to shov.' affirmatively that

no yardmaster had that authority.

The Court.—I will allow the witness to an-

swer the question.

^Ir. SuMMERFiELD.—In Order to preserve the
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record, 1 desire to ask the benefit of an exception

upon the ground that llicre has been no testi-

mony introduced showing authority in the wit-

ness either to make himself, or to order, repairs

made.

The Court.—Answer tlie question."

(Transcript of Record, Pages 151-157.)

It is submitted that from the foregoing cita-

tions of the testimony, plaintifif in error at the
trial of the case, interpose opportunely his ob-
jections to the testimony which might mislead the
jury upon the authority of the yardmaster to bind
his master upon a promise to repair, and properly
reserved its exceptions to the admissions of such
testimony.

It requires no argument to sustain the propo-
sition that where an agent is claimed to have
bound his principal by a promise, his authority
to do so must first be shown. Tn this case no such
authority was shown and on the contrary, the

testimony of defendant in error and his onlv wit-
ness upon that point here, Fridley. negatives any
such authority having ever been granted.

It has been suggested by defendant in error
that a custom had been observed in the W'inne-
mucca yards of the yardmaster ordering repairs
to be made, and that, therefore, in fact they were
made. It is evident that the use of the word "cus-
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torn" in this case was not correct, but that the

word 'usage" was what was in fact intended. The

(h'stinction l)etween the word "custom" and the

word "usage" is so well known that a comparison

between the two in this brief would be entirely

superfluous. Xeither custom nor usage can make

a contract AAhere none previously existed.

Xeither can establish liability or prove the exist-

ence of a contractual relation. Before offering-

evidence of a usage or a custom, it is necessary

to prove the existence of a contract to which such

custom or us^age is sought to be attached and

otherwise testimony of either is absolutely irrel-

evant.

Harper \-s. Calhoun, 7 How. (Miss.) 203
Leach vs. Perkins, 17 ]*kle. 462; 2>S Am.

Dec. 268.

Uliner vs. FartiszcorfJi, 80 Me. 500.

Bozvc vs. Hylaiid, 44 Alinn. 88.

More vs. Basou, 11 Tred. (N. C. ) 568.

Tilley vs. Chicago, 103 U. S. 155.

Savings Bank vs. Ward, 100 U. S. 195.

National Bank vs. Bnrkhardf. 100 U. S.

692.

In Ulmer vs. Farnsworth (supra), the Court

said: "But usage or custom cannot be received

to establish a liability, or to prove the origin of

the relation by which the parties became respon-

sible to each other. Such a usage may have an

application to a contract previously existing, but

cannot of itself create one."
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Tn Tilley vs. Cliicai^o (supra), the Court said ;

"Proof of usage can be received only to show

the intention or understanding of the parties in

the absence of a s])ecial agreement, or to explain

the terms of a written contract. Tn all cases

where evidence of usage is received, the rule must

be taken with this qualification : that the evidence

l)e not repugnant to, or inconsistent with, the con-

tract. The inference from these principles is in-

evitable, that unless some contract is shown, evi-

dence of a usage or custom is immaterial.*'

Tt has heretofore been suggested by defendant

in error, that the evidence of witnesses upon the

])art of the plaintiff in error was sufficient to show

the authority of a temporarily acting yardmaster

to make repairs. This contention we think is

overwhelmingly contradicted by every witness

upon the part of the [)laintiff in error who testi-

fied upon that point.

Mr. Thomas Fitzgkrald, Resident Engineer,

of the Salt Lake Division of the Southern Pacific

Company, testified as follows:

"Q. One other topic on redirect. Mr. Fitz-

gerald, whose duty is it to order or have repairs

made in liie switch-yards, when reciuired?

A. To have the repairs made, to make the re-

pairs is tlie duly of the section-foreman.

O. Do yardmasters have any ])ower or au-
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lh(irity to make repairs themselves, or to order

them done?

A. Xo, sir.

Q. Who was the section-foreman at A\'inne-

mucca at that time?

A. Frank Riley.

O. A\'ho was the trainmaster there at that

time ?

A. Mr. Kitto.

O. \\U)iild he have such authority?

A. He w^oiild ha^'e the authority.

O. Was there any one else there that had any

authority to direct repairs to be made or to make

them except those two?

A. No, sir.

Q. \A'hat was the extent or the scope of dutv

of the yardmasters?

A. To look after the switching- of cars, and

making up trains, and so forth."

(Transcript of Record, pages 230 and 231.)

^Ir. Frank RtlEy, Track-foreman of the

Southern Pacific Company at Winnemucca, tes-

tified as follows

:

'Q- ^^ ho had the power or right to make re-

pairs about the switches or forks, or anything

of that character, there in the yard?

A. I did.

0. Didanv one else have that authoritv?
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A. No."

(Transcript of Record, p^^c 239.)

J. W. Smith, the yardmaster whose place was

temporarily filled for four or five days by Fridley,

testified as follows:

"O. What are the duties of the yardmaster

there, Mr. Smith?

A. Making up trains and pulling cars around

getting trains out of the yard, and moving them.

Q. Does it en^brace anything else?

A. Only station work; what work there is to

be done in the station, coal unloaded, merchandise

and stuff.

Q. What, if any, powers does the yardmaster

have with reference to making repairs himself

or ordering the same to be done?

A. Well, he has no power at all to make any

repairs himself, or order any that I know of."

(Transcript of Record, page 264.)

S. H. KiTTo, the trainmaster and agent at \\'in-

nemucca, testified as follows

:

"0. Who, if any one, had the power or right

during October, 1903, in case switches or switcli-

tracks there re(|uired repairs, to make them or

order them to be made?

A. According to the strict interpretation of

the rule, all reports should have been made to me,
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ihcn I should pass lliciii to the section foreman.

(}. W'lio was the section foreman?

A. Mr. Riley.

O. Outside of you two. was there any one

there that had the power or authority or rioht to

make repairs himself, or order them to be done?

A. Not the direct ])ower, no, sir."

('i'ranscrii)t of Record, pag-e 300.)

This testimony cannot be distorted and no other

testimony of plaintiff in error's witnesses is con-

tradictory to the same.

Jt is therefore urgently, submitted that not only

was there no testimony vesting in the acting yard-

master the authority to make repairs or to bind

the common master by a promise to make the

same, but that all of tJic testimony in the case

absolutely negatives any such authority.

II.

Notwithstanding that all of the testimony

failed to show any authority whatever vested in

the temporarily acting yardmaster to either make

repairs or that he had authority to promise that

repairs would be made, the Court instructed the

jury as follows:

"I shall leave it to the jury as a question of

fact to l)e decided by you, to l)e determined from

the e^'idence, as to whether or not the vardmaster
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sition, or l)y exi)rcss authority from his master,

to make repairs, and gave a promise that he

would do so. Tliis (|uestion is to be determined

by you. from all the facts, whether he had au-

thority from the corporation—whether he had

authority from one possessing the power to give

him authority—or whether it was the custom or

duty of such an officer to perform such duty."

(Transcript of Record, page 346.)

To this instruction ])laintiff in error excepted

in the following language

:

"Mr. SuMMKRFrJCLi).—May it please the Court,

there is but one exception that the defendant de-

sires to take at this time, and that is this: I de

sire the benefit of an excei)tion to that j)ortion of

the Court's instructions leaving to the iur\' the

right to decide as a question of .fact whether

the yardmaster was authorized to promise to

repair or to make the repairs, and assigning as

the ground of exception that it is the contention

of the defendant that there was no evidence au-

thorizing- it."

(Transcript of Record, page })S^.)

It is earnestly urged that in view of the testi-

mony introduced, that the instruction of the

learned Court, excei)te(l to by ])lainti(T in error.

interpellated a false issue in the case to the mani-
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fest i)rcjiulicc oi llic plaintiff in error.

It is no answer to lliis objection that other por-

tions of the instructions were correct interpreta-

tions of tlie law ai)plicable to the case. The sub-

mission of an issue to the jury by the instruction

of the Court when there is no substantial evidence

to sui)port it constitutes a reversible error. Au-

thorities to support this proposition are entirely

superfluous.

III.

It has heretofore been suggested by plaintiff

in error "that where incompetent evidence of a

material fact is admitted the Court will not order

a new trial, when the point has been, or is, suf-

ficiently proved by other and competent evi-

dence."

Plaintiff in error does not deny the truth of

this contention as an abstract proposition, but in-

sists in conformity with its contention throughout

the entire proceedings in this case, that no compe-

tent evidence whatever was introduced tending

to establish authority in the temporarily acting

yardmaster to either himself make repairs, or to

bind his master by a promise that the same should

be made.
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IV.

Defendant in error eoneeives that the case of

Pieart vs. Chicai^o, R. I. c^- P. Ry. Company, S2

Towa, 14(S, is an analoi^ous case to the one now

under consideration, and is the cited authority

in favor of its contentions. It may be admitted

that at first blush it would seem so to be, but a

careful reading of that case and a comparison of

it with this will show that it is essentially dis-

similar. In the Iowa case, the plaintiff had pro-

tested Against the use of an improperly e(|uip])ed

engine and had l)een promised by the yardmaster

that the same should be repaired. As far as can

be gleaned from the opinion in that case, there

was no escaping the conclusion that the ])romise

to repair was the inducement actuating the plain-

tiff to remain in the employment of his master.

In this case, as has been heretofore been strongl}'

urged, there is no evidence whatever of a protest

by the defendant in error against continuing in

the employment of plaintiff in error without the

repair of the switch-stand, and no evidence of

any promise to repair the same by any one having

authority so to do. As before remarked, tlie only

conversation ever had between plaintiff in error

and Fridley, the temporarily acting yardmaster.

was a mere casual observation by the defendant

in error and a correspondinglx- casual remark bv
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b'ridley thai it would he rci)aired and would 1)e

fixed.

'J'he decision in Parody vs. Chicago, M. & St.

P. Ry. Comi)any, 15 Fed. 205, is practically in line

with the decision last ahove cited and cannot he

considered as an authority in this case.

It is evident that defendant in error has con-

tinuously throughout this case misconceived the

difference hetween a complaint to an employe

zvJio only has authority to report defects, one zuho

has authority to order the same repaired, and

making such complaint to the person who is au-

thorized so to do.

The suggestion heretofore advanced hy de-

fendant in error that because a yardmaster has

authority to employ and discharge men required

in shifting cars and making up trains, it neces-

.^arily implies authority in him vested to order

repairs made upon switch-stands and similar per-

manent fixtures, is not sustained by any authority

he rites and is entirely contrary to the established

law of agency.

That a general agent of plaintilY in error would

have the authority sought to be imputed to the

yardmaster is not denied, but it is not seriously

contended that a yardmaster is a general agent.

The evidence in this case unmistakably indicates

that his scope of authority was special and lim-
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ited to duties other tlian niakiiii;- or ordering- re-

pairs.

VI.

Assignments "J 1
1." and "1\'." necessarily arc

dependent upon tlie previous assignment of er-

rors specified. If the court erred in the admis-

sion of the testimony complained of, and in its

instructions to the jury excepted to, the denial of

the motion for a new trial and the entering of

judgment in favor of plaintifif was reversible

error.

VII.

The certificate of the trial court to the bill of

exceptions is in the form required by law and is

in nowise deficient. This writ of error is prose-

cuted to review legal errors and not to determine

the weight of evidence. Even counsel for de-

fendant in error "frankly admit" that no evidence

upon any point invoked upon this appeal is ex-

cluded. Authorities suggested by counsel for de-

fendant in error uj^on defective certificates to

bills of exception are in cases not analogous to

tlie one at bar.

it is earnestly submitted that the learned trial

Court erred in botli the admission of evidence

and in instructing the jurv. and. therefore, that
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a new trial of this case should unhesitatcdly he

ordered.

Respectfully suhmitted,

S. SUMMERFIELI),

Attorney for Plaintiff in Error.


